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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL  1921-6] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency. 

action:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  is  today  revising  the  regulations 
for  hazardous  waste  management  under 
the  Resource  Conservation  and 
Recovery  Act  to  conditionally  exempt 
from  regulation  waste  samples  and 
other  samples  collected  for  the  purpose 
of  monitoring  or  testing.  EPA  is  taking 
this  action  because  the  Agency  believes 
that  the  risk  posed  to  human  health  and 
the  environment  fi'om  the  management 
of  these  samples  is  not  substantial  and 
that  the  full  set  of  hazardous  waste 
regulations  is  in  many  ways 
inappropriate  for  these  samples.  This 
amendment  will  substantially  reduce  the 
regulatory  burden  to  those  individuals 
who  have  applied  the  regulations  for 
hazardous  waste  management  to 
managing  these  samples. 

DATES:  Interim  final  rule  effective 
September:  25, 1981;  the  Agency  will 
accept  comments  on  this  amendment 
until  November  24, 1981. 

ADDRESSES:  Comments  on  this 
amendment  should  be  sent  to  the  Docket 
Clerk  (Docket  No.  3001/Samples 
Exemption),  Office  of  Solid  Waste  (WH- 
562],  U.S.  ^vironmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
D.C.  20460. 

The  public  docket  for  this  interim  final 
rule  is  located  in  Room  2711,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  D.C.  20460. 

The  public  docket  is  available  for 
viewing  from  9:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  except  on  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACr. 

RCRA  Hotline,  toll  fiee  at  (800)  424- 
9346,  or  at  (202)  554-1404.  For  technical 
information  contact  Claire  Welty,  Office 
of  Solid  Waste  (WH-565),  U.S. 
Environmental  Protection  Agency,  401 M 
Street,  SW..  Washington,  D.C.  20460, 
(202)  755-9187. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Beginning  in  February  and  May  of 
1980,  as  part  of  its  regulations  to 
implement  Subtitle  C  of  the  Resource 


Conservation  and  Recovery  Act 
(RCRA),  as  amended,  EPA  promulgated 
a  series  of  regulations  which  define 
solid  waste  and  hazardous  waste  (Part 
261],  and  establish  requirements 
applicable  to  generators  (Part  262], 
transporters  (Part  263),  and  persons  who 
treat,  store  and  dispose  of  hazardous 
wastes  (Parts  264  through  267).  These 
regulations  also  require  owners  and 
operators  of  hazardous  waste  treatment, 
storage  and  disposal  facilities  to  obtain 
EPA  permits  under  RCRA  (Parts  122  and 
124).  These  regulations  are  designed  to 
ensure  the  proper  handling  and 
management  of  hazardous  wastes  fiom 
their  generation  to  ultimate  disposition. 

Persons  wishing  to  determine  whether 
a  waste  which  they  generate  is 
hazardous  normally  collect  a  sample  of 
the  waste  and  send  the  waste  sample  to 
an  analytical  laboratory  for  testing, 
although  testing  is  not  required  by  the 
regulations.  Testing  may  include  a 
determination  of  the  sample’s 
characteristics  or  analysis  for  specific 
constituents.  Samples  of  groimd  water, 
surface  water,  or  soil  which  are 
collected  pursuant  to  monitoring 
requirements  or  are  suspected  of  being 
contaminated  by  a  hazardous  waste 
from  a  spill,  leak,  or  accident  may  also 
be  sent  to  an  analytical  laboratory  for 
testing.  Another  case  where  samples  are 
shipped  to  laboratories  for  testing  is 
during  the  permitting  process  for 
hazardous  waste  incinerators  where 
samples  of  incinerator  scrubber  water, 
stack  emissions,  and  ash  are  collected 
for  analysis. 

In  any  of  these  cases  (collectively 
referred  to  as  "samples”),  results  may 
show  that  a  sample  is  hazardous. 
Because  the  hazardous  waste 
management  regulations  do  not  make 
special  provision  for  sample 
management,  these  samples  are 
regulated  in  the  same  maimer  as  any 
other  hazardous  waste.  ^  Among  other 
things,  this  means  that  these  samples 
may  only  be  shipped  to  a  RCRA- 
permitted  facility  for  testing.  Facilities 
which  analyze  or  characterize  samples 
for  RCRA  purposes  must  obtain  an  EPA 
identification  number  in  order  to  legally 
receive  such  samples. 

In  addition,  regulation  of  these 
samples  means  &at  they  must  be 
manifested,  packaged,  labeled,  marked, 
placarded  and  otherwise  managed 
according  to  Parts  262  and  263  when 
they  are  shipped  to  an  ofi-site 
laboratory.  Tlie  regulations  also  require 
that  these  samples  be  stored  in  facilities 


‘  It  should  be  noted  that  if  these  samples  are 
generated  by  small  quantity  generators,  these 
sampies  are  conditionally  excluded,  as  defined  in 
f  261.5. 


that  have  a  RCRA  permit  or  interim 
status  or,  where  applicable,  in  facilities 
covered  by  §  262.34  (stored  on-site  for  90 
days  or  less). 

n.  Reason  and  Rationale  for 
Amendment 

Many  commenters  have  expressed  the 
opinion  that  applying  the  full  set  of 
Subtitle  C  requirements  to  samples,  as 
described  above,  is  inappropriate.  After 
re-examining  the  regulations,  in  light  of 
these  comments,  the  Agency  agrees  that 
the  strict  application  of  the  regulations 
to  these  samples  does  not  further  the 
basic  goals  of  RCRA.  The  Agency 
believes  that  the  applicable 
requirements  of  the  May  19, 1980 
regulations,  when  applied  to  these 
samples,  are  more  comprehensive  than 
necessary  to  adequately  protect  human 
health  and  the  environment.  Therefore, 
EPA  is  now  amending  Part  261  to 
exclude  samples  fi:om  the  hazardous 
waste  regulations  under  certain 
conditions. 

In  brief,  EPA  is  making  the  following 
changes  to,  and  clarifications  of,  the 
rules.  First,  seimples  are  excluded  from 
the  generator  and  transporter 
requirements  when  shipped  from  the 
generator  or  any  other  person  who 
collects  the  sample  (the  “sample 
collector”)  to  a  laboratory  or  from  a 
laboratory  back  to  the  sample  collector 
provided  that  certain  minimal  packaging 
and  labeling  requirements  are  met. 
Second,  samples  are  excluded  from  the 
storage  requirements  imtil  the  decision 
is  made  to  discard  the  sample.  Hiird, 
testing  of  the  samples  does  not  require  a 
treatment  permit.  Finally,  persons 
managing  such  samples  will  not  be 
required  to  notify  EPA  under  Section 
3010  with  respect  to  the  samples.  The 
specific  reasons  for  these  changes  are 
^scussed  below. 

A.  Conditional  Exclusion  of  Samples 
from  the  Generator  and  Transporter 
Requirements 

The  principal  purposes  of  the 
generator  and  transporter  requirements 
in  Parts  262  and  263  are  to  assure  that 
shipments  of  hazardous  wastes  are 
safely  transported  and  delivered  to  an 
appropriate  destination,  that  is,  a 
permitted  or  interim  status  hazardous 
waste  management  facility.  This  is 
accomplished  through  the  requirements 
of  recordkeeping,  reporting,  packaging, 
and  manifesting  hazardous  wastes.  For 
samples,  however,  EPA  believes  that 
certain  incentives  exist  to  achieve  these 
purposes  without  subjecting  the  samples 
to  the  full  set  of  generator  and 
transporter  requirements. 
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In  the  case  where  a  sample  collector 
is  shipping  a  sample  to  a  laboratory,  he 
has  two  basic  incentives  for  properiy 
labeling,  packaging,  and  shipping  the 
sample.  First,,  he  has  spent  Ae  money  to 
collect,  preserve  and  store  the  sample 
once,  and  would  prefer  not  to  have  to 
spend  the  money  to  do  it  again.  More 
importantly,  he  needs  to  know  the 
results  before  he  can  further  comply 
with  RCRA  or  other  Federal,  State  or 
local  environmental  regulations,  which 
in  some  cases  may  affect  decisions  on 
production  or  capital  expenditures. 

In  the  case  where  a  laboratory  is 
shipping  a  sample  back  to  the  sample 
collector,  the  laboratory  has  two  basic 
incentives  for  proper  labeling, 
packaging,  and  shipping  the  sample. 

First,  the  sample’s  return  may  be  part  of 
the  contractud  arrangement  with  the 
sample  collector  (the  sample  collector 
sometimes  wishes  to  have  a  sample 
returned  to  him  to  protect  proprietary 
information  or  to  be  able  to  mix  the 
sample  with  the  bulk  of  this  waste  or 
other  sampled  material  for  subsequent 
treatment  or  disposal).  Secondly,  if  a 
laboratory  returns  a  sample  to  a  sample 
collector,  he  avoids  the  cost  of  disposing 
of  the  sample. 

Thus,  because  of  these  incentives  for 
proper  management,  the  manifest  and 
packaging  requirements  of  Parts  262  and 
263  are  not  essential  to  control  and 
alleviate  poor  management  practices  in 
the  transportation  of  samples  from  the 
sample  collector  to  the  laboratory  or 
from  the  laboratory  back  to  the  sample 
collector.  Furthermore,  in  several  cases 
Department  of  Transportation  (DOT) 
and  other  regulations  and  guidelines 
control  the  transportation  of  such 
samples  even  in  the  absence  of  EPA 
regulations. 

DOT  regulations  govern  the  shipment 
of  hazardous  materials,  including 
samples,  in  interstate  conunerce  and  by 
interstate  carriers.  In  the  case  of 
intrastate  commerce,  most  states  have 
adopted  the  Federal  DOT  regulations  for 
the  shipment  of  hazardous  materials. 

The  DOT  regulations  cover  samples 
which  present  acute  or  immediate 
hazards  (radioactive  materials, 
flammable  and  combustible  materials, 
oxidizers,  corrosive  materials,  poisons) 
and  require  that  samples  of  hazardous 
materials  be  packaged  and  labeled 
properly.  Ad^tionally,  the  U.S.  Postal 
Service  (USPS)  (in  its  Domestic  Mail 
Manual,  Part  124  and  its  Publication  52, 
Acceptance  of  Hazardous  or  Perishable 
Articles)  has  stringent  guidelines 
governing  the  shipment  of  similar 
hazardous  materials  including  samples. 
The  DOT  and  USPS  regulations  would 
only  be  useful,  of  course,  when  a 


collector  of  a  sample  has  some  idea  of 
the  hazard  posed  by  the  sample.  In  the 
case  where  the  sample  collector 
determines,  to  the  best  of  his 
knowledge,  that  the  sample  does  not 
meet  the  definition  of  hazardous 
material,  the  DOT  and  USPS  regulations 
do  not  apply. 

EPA’s  information  indicates  that 
samples  collected  for  analytical  or 
characterization  purposes  are  usually 
shipped  in  quantities  under  a  gallon  in 
size.  The  combination  of  the  small 
quantities  shipped  and  the  existing 
incentives  and  regulations  suggests  that 
the  full  complement  of  generator  and 
transporter  requirements  is  not 
necessary  in  this  case. 

However,  while  EPA  does  not  believe 
that  the  transportation  of  samples 
requires  the  transportation  controls  of 
Parts  262  and  263  that  currently  apply  to 
hazardous  wastes,  the  Agency  does 
believe  that  some  regulations  are 
necessary  to  augment  the  market 
incentives  and  other  regulations  and 
guidelines  discussed  atwve. 
Consequently,  EPA  is  amending  current 
regulations  to  exempt  these  samples 
from  the  generator  and  transporter 
requirements  of  Parts  262  and  263, 
provided  that  certain  requirements  are 
met.  These  general  requirements  are 
discussed  in  Section  III. 

The  Agency  considered,  but  has 
rejected  for  now,  applying  a  quantity 
limit  to  the  samples  covered  by  today’s 
amendment.  Based  on  information 
which  EPA  solicited  from  a  number  of 
laboratories,  the  Agency  is  aware  that 
common  practices  and  costs  of  sample 
collection  and  testing  limit  the  size  of 
the  samples  typically  shipped.  Typically 
no  more  than  one  gallon  is  needed  to 
completely  characterize  a  sample  for 
purposes  of  compliance  with  RCRA  or  ^ 
other  Federal,  State  or  local 
environmental  regulations.  The  Agency 
invites  comments  and  data  on  shipping 
practices,  and  will  consider  a  quantity 
limitation  if  comments  or  exi>erience 
show  that  large  shipments  of  samples  do 
occur.  It  should  be  noted  that  this 
amendment  does  not  cover  the  large- 
size  samples  which  are  used  in 
treatability  or  other  testing  at  pilot  sdale 
or  experimental  facilities. 

EPA  also  considered  requiring 
compliance  with  all  Subtitle  C 
regulations  if  the  quantity  of  the  sample 
exceeds  the  small  quantity  generator 
limit  set  forth  in  §  261.5  (c)(1)  and  (c)(2). 
Those  provisions  set  a  lower  quantity 
exclusion  limit  for  generators  of  certain 
acutely  hazardous  wastes  (1  kilogram 
per  month)  than  do  the  general 
provisions  for  small  quantity  generators 
(1,000  kilograms  per  month)  which  are 
set  forth  in  S  261.5  (a)  and  (b).  EPA  does 


not  believe  that  a  §  261.5  (cXl)  and  lcK2) 
exemption  is  necessary  for  samples 
because  the  acutely  hazardous  wastes 
include  the  commercially  pure  grade  of  a 
chemical,  any  technical  grades  of  the 
chemical  that  are  produced  or  maiiceted. 
and  all  formulations  in  which  die 
chemical  is  the  sole  active  ingredient 
whose  identity  is  already  established. 
Thus,  it  would  be  unnecessary  to  ship 
such  chemical  wastes  to  laboratories  for 
analysis. 

B.  Exclusion  of  Samples  from  the 
Storage  Requirements 

Parts  264  and  265  establish  standards 
for  owners  and  operators  of  facilities 
that  store  hazardous  wastes.  Part  122 
requires  these  owners  and  operators  to 
obtain  permits  for  these  facilities.  In 
addition,  §  262.34  establishes 
requirements  for  generators  who 
accumulate  hazardous  wastes  for  less 
than  90  days  before  these  wastes  are 
sent  to  an  on-site  or  off-site  treatment, 
storage  or  disposal  facility.  Currently 
these  requirements  apply  to  samples 
which  are  accumulated  or  stored 
incident  to  their  collection  and  testing. 

Samples  may  be  stored  at  several 
points  in  the  testing  process.  First, 
samples  are  accumulated  and  possibly 
stored  for  a  short  time  between 
collection  and  transport  to  an  off-site 
laboratory  or  delivery  to  an  on-site 
laboratory.  Second,  samples  are 
typically  held  or  stored  in  the  laboratory 
between  receipt  and  analysis  and 
sometimes  betiveen  various  analytical 
steps.  These  holding  or  storage  periods  ~ 
can  range  ffom  hours  to  weel^.  Finally, 
samples  are  sometimes  saved  for 
several  years  for  additional  and  future 
analyses.  Such  analyses  may  be 
necessary  to  confirm  origintd  analytical 
results  or  to  test  for  additional 
constituents  or  properties.  Samples  may 
also  be  stored  by  the  laboratory  for  a 
specific  purpose,  such  as  when  waiting 
until  conclusion  of  a  court  case  or 
enforcement  action. 

EPA  believes  that  these  storage 
activities  do  not  pose  sufficient  hazard 
to  human  health  or  the  environment  to 
warrant  the  rigorous  controls  currently 
required  by  the  regulations.  There  are 
several  built-in  incentives  to  provide 
safe  and  careful  storage.  First,  the 
sample  collector  has  an  incentive  to 
properly  store  a  sample  before  shipment 
because  he  has  invested  the  resources  to 
collect  the  sample  and  needs  results  to 
determine  whether  he  must  comply  with 
the  RCRA  requirements  for  the  waste  in 
question.  Secondly,  once  the  sample 
reaches  a  laboratory,  the  laboratory  has 
the  incentive  to  store  the  waste 
properly.  Without  die  samples,  the 
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laboratory  could  not  do  the  work  for 
whidi  it  is  being  paid.  The  laboratory’s 
reputation  and  ability  to  retain 
customers  depends  on  its  ability  to 
deliver  results. 

Furthermore,  the  quantity  of  samples 
in  storage  at  any  one  time  is  usually 
small  compared  to  the  quantities  of 
hazardous  wastes  in  other  storage 
facilities,  posing  a  much  lower  risk  to 
human  health  and  the  environment 
should  an  accident  occur.  Based  on 
these  facts,  the  Agency  is  exempting  the 
accumulation  and  storage  of  samples 
firom  the  requirements  of  Parts  264  and 
265  and  §  262.34. 

This  exemption  lasts  only  until  the 
laboratory  has  completed  its  work  and 
has  no  reason  to  continue  to  store  the 
sample.  At  that  point,  there  is  no  reason 
for  the  lab  to  treat  the  storage  of 
samples  any  differently  from  the  storage 
of  any  other  hazardous  waste.  Thus,  if  a 
laboratory  were  storing  samples  on  an 
indeBnite  or  permanent  basis  for  no 
special  purpose,  the  lab  could  not 
qualify  for  this  exemption. 

C.  Clarification  of  Treatment 
Requirements 

Parts  264  and  265  establish  standards 
for  owners  and  operators  of  facilities 
that  treat  hazardous  wastes.  As  defined 
in  §  260.10(a],  treatment  means  “any 
method,  technique,  or  process,  including 
neutralization,  designed  to  change  the 
physical,  chemical  or  biological 
character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize 
such  waste,  or  so  as  to  render  such 
waste  non-hazardous,  or  less  hazardous; 
safer  to  transport,  store  or  dispose  of;  or 
amenable  for  recovery,  amenable  for 
storage,  or  reduced  in  volume.”  Some 
persons  have  apparently  concluded  that 
laboratory  testing  meets  the  definition 
of  treatment  and,  therefore,  that 
laboratories  are  treatment  facilities. 

This  interpretation  is  incorrect.  Testing 
is  performed  to  identify  the  composition 
or  characteristics  of  the  sample,  not  for 
the  piuposes  set  forth  in  the  definition  of 
treatment  in  §  260.10(a).  Since 
laboratories  are  not  conducting 
treatment  of  samples  by  the  act  of 
testing,  they  do  not  need  a  permit  to 
conduct  this  testing.  ‘ 

D.  Exclusion  of  Samples  from  the 
Notification  Requirements 

Because  samples  which  are  generated 
or  stored  as  described  above  are  no 
longer  subject  to  Parts  262  through  267  . 


*It  should  be  noted  that  some  laboratories  engage 
in  treatment  activities  which  do  meet  the  definition 
of  treatment  in  i  280.10(a),  such  as  in  neutralizing 
spent  reagents.  Any  sp^al  consideration  of  this 
type  of  treatment  which  the  Agency  may  find  to  be 
necessary  will  be  covered  by  anoti^r  amendment 


by  this  exemption,  persons  managing 
these  samples  are  not  required  to  notify 
EPA  under  RCRA  Section  3010.  It  should 
be  noted,  however,  that  laboratories 
generating  hazcirdous  waste  are  still 
obligated  to  notify  EPA  under  Section 
3010  and  comply  with  the  applicable 
Subtitle  C  requirements  unless  they  are 
conditionally  excluded  imder  the  small 
quantity  generator  provision  in  §  261.5. 

III.  Today’s  Amendment 

In  order  to  exclude  samples  as 
discussed  above,  EPA  is  today  adding  a 
new  paragraph  to  §  261.4,  a  section 
which  provides  various  exclusions  fi'om 
the  regulations.  This  new  paragraph 
allows  samples  to  be  excluded  from  the 
hazardous  waste  regulations  (40  CFR 
Parts  261  through  267  and  Parts  122  and 
124)  and  the  RCRA  Section  3010 
notification  requirements  in  six 
situations:  Namely,  (1)  when  the  sample 
is  transported  to  a  laboratory  for  testing; 
(2)  when  the  sample  is  transported  back 
to  the  sample  collector  cdter  testing;  (3) 
when  the  sample  is  stored  by  the  sample 
collector  before  transport  to  a 
laboratory  for  testing;  (4)  when  the 
sample  is  stored  in  the  laboratory  before 
testing;  (5)  when  the  sample  is  stored  in 
the  laboratory  after  testing  but  before  its 
retium  to  the  sample  collector  and  (6) 
when  the  sample  is  stored  temporarily 
after  testing  for  a  specific  purpose. 

Requirements  for  labeling  and 
packaging,  however,  must  be  followed. 

If  a  sample  collector  is  able  to  determine 
that  a  sample  meets  the  DOT  definition 
of  hazardous  material  or  is  subject  to 
USPS  requirements,  then  the  sample 
collector  must  follow  the  applicable 
DOT  or  USPS  labeling  and  packaging 
requirements.  For  samples  which  do  not 
fall  imder  DOT  or  USF^  jurisdiction,  the 
sample  collector  must  follow  the  general 
requirements  for  labeling  and  packaging 
set  forth  by  EPA  in  this  amendment. 

EPA  is  requiring  that  an  address  label 
or  tag  be  attached  to  the  sample  which 
designates  the  testing  laboratory  or,  if 
the  sample  is  being  returned  to  the 
laboratory’s  source  of  the  sample,  that 
the  address  label  designate  that  source. 
In  addition,  the  label  should  indicate  the 
sample  collector’s  name  and  a 
description  of  the  sample  as  well  as  the 
quemtity  and  date  of  shipment  This 
label  will  assure  that  basic  information 
is  available,  if  needed.  The  sample  must 
be  packaged  so  that  it  does  not  leak, 
spill  or  vaporize  from  its  packaging. 
Iliese  packaging  requirements  reflect 
the  minimum  precautions  which  EPA 
believes  necessary  for  safe  shipment 

The  Agency  emphasizes  that  this  rule 
does  not  cover  the  transportation, 
storage,  treatment  or  disposal  of  wastes 
generated  by  a  laboratory  including 


samples  which  are  discarded  after 
analysis  is  completed,  and  other 
laboratory  wastes.^  A  laboratory  which 
performs  waste  treatment  (such  as 
incineration)  or  stores  waste  samples, 
chemical  reagents,  or  other  wastes  prior 
to  disposal  must  comply  with  the 
applicable  RCRA  Subtitle  C 
requirements. 

rV.  Effective  Date 

Section  3010(b)  of  RCRA  provides  that 
EPA’s  hazardous  waste  regulations  and 
revisions  to  the  regulations  take  effect 
six  months  after  promulgation.  The 
purpose  of  this  requirement  is  to  allow 
persons  handling  hazardous  wastes 
sufficient  lead  time  to  prepare  and  to 
comply  with  major  new  regulatory 
requirements.  For  the  amendment 
promulgated  today,  however,  the 
Agency  believes  Aat  an  effective  date 
of  six  months  after  promulgation  would 
cause  unnecessary  disruption  in  the 
implementation  of  the  regulations  and 
would  not  be  in  the  public  interest. 

Since  this  amendment  reduces,  rather 
than  increases,  the  existing 
requirements  for  persons  handling 
samples,  there  is  no  basis  for  allowing  a 
lengthy  period  of  time  for  persons 
managing  samples  to  prepare  for 
compliance.  Therefore,  this  amendment 
takes  effect  inunediately. 

V.  Interim  Final  Rule  and  Request  for 
Comment 

EPA  is  promulgating  today’s 
amendment  as  an  interim  final  rule  and 
is  providing  a  60-day  comment  period. 
The  Agency  believes  that  the  public 
should  have  an  opportunity  to  comment 
on  the  rule  and,  indeed,  has  specifically 
invited  comment  on  certain  issues 
raised  by  this  rule.  At  the  same  time,  the 
Agency  believes  that  the  rule  should  be 
put  into  effect  during  the  comment 
period.  To  do  otherwise  would  cause  the 
regiilated  community  to  have  to  comply 
with  the  very  requirements  this 
amendment  is  designed  to  change. 

Although  the  Agency  does  not  adopt 
this  procedure  lightly,  the  circumstances 
indicate  that  the  use  of  interim  final 
promulgation  is  appropriate.  As  one 
court  has  noted,  “[i]t  is  an  appropriate 
safety  valve  to  be  used  where  delay 
would  do  real  harm.”  U.S.  Steel  Corp.  v. 
EPA,  595  F.2d 207, 214  (5th  Cir.  1979). 
EPA  believes  that  the  effect  of  delaying 
promulgation  of  this  amendment  would 
be  counterproductive,  causing 
unnecessary  hardship  to  a  large  number 
of  persons  handling  samples.  In  this 


*  Hazardous  wastes  generated  in  laboratories 
include  spent  solvents  and  discarded  chemical 
products. 
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situation,  where  the  use  of  advance 
notice  and  comment  procedures  would 
be  contrary  to  the  public  interest,  good 
cause  exists  for  adopting  this 
amendment  in  interim  final  form.  See  5 
U.S.C.  553{b)(B). 

VI.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  interim  final  regulation  is 
not  major  because  it  will  not  result  in  an 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  an  increase  in 
costs  or  prices  to  industry.  In  fact,  this 
regulation  will  reduce  the  overall  costs 
and  economic  impact  of  EPA’s 
hazardous  waste  management 
regulations.  There  will  be  no  adverse 
impact  on  the  ability  of  U.S.  based 
enterprises  to  compete  with  the  foreign 
based  enterprises  in  domestic  or  export 
markets.  Because  this  amendment  is  not 
a  major  regulation,  no  Regulatory 
Impact  Analysis  is  being  conducted. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

VII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seg.,  whenever  an 
agency  is  required  to  publish  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdiction).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  signiflcant  economic  impact  on  a* 
substaqUal  number  of  small  entities. 


'  This  amendment  will  generally  have 
no  adverse  economic  impact  on  small 
entities.  Accordingly,  I  hereby  certify 
that  this  flnal  regulation  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  regulation  therefore  does  not 
require  a  regulatory  flexibility  analysis. 

Dated;  September  18, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
reads  as  follows: 

Authority:  Secs.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(a),  6921,  and  6922). 

2.  Section  261.4  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  261.4  Exclusions. 
***** 

(d)  Samples.  (1)  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  a 
sample  of  solid  waste  or  a  sample  of 
water,  soil,  or  air,  which  is  collected  for 
the  sole  purpose  of  testing  to  determine 
its  characteristics  or  composition,  is  not 
subject  to  any  requirements  of  this  part 
or  Parts  262  ^ough  267  or  Parts  122  or 
124  of  this  chapter  or  to  the  notification 
requirements  of  Section  3010  of  RCRA, 
when: 

(i)  The  sample  is  being  transported  to 
a  laboratory  for  the  purpose  of  testing; 
or 

(ii)  The  sample  is  being  transported 
back  to  the  sample  collector  after 
testing;  or 


(iii)  The  sample  is  being  stored  by  the 
sample  collector  before  transport  to  a 
laboratory  for  testing;  or 

(iv)  The  sample  is  being  stored  in  a 
laboratory  before  testing;  or 

(v)  The  sample  is  being  stored  in  a 
laboratory  after  testing  but  before  it  is 
returned  to  the  sample  collector,  or 

(vi)  The  sample  is  being  stored 
temporarily  in  the  laboratory  after 
testing  for  a  speciflc  purpose  (for 
example,  until  conclusion  of  a  court  case 
or  enforcement  action  where  further 
testing  of  the  sample  may  be  necessary). 

(2)  In  order  to  qualify  for  the 
exemption  in  paragraph  (d)(1)  (i)  and  (ii) 
of  this  section,  a  sample  coUector 
shipping  samples  to  a  laboratory  and  a 
laboratory  retiuming  samples  to  a 
sample  collector  must; 

(i)  Comply  with  U.S.  Department  of 
Transportation  (DOT),  U.S.  Postal 
Service  (USPS),  or  any  other  applicable 
shipping  requirements;  or 

(ii)  Comply  with  the  following 
requirements  if  the  sample  collector 
determines  that  DOT.  USPS.  or  other 
shipping  requirements  do  not  apply  to 
the  shipment  of  the  sample: 

(A)  Assure  that  the  following 
information  accompanies  the  sample: 

(1)  The  sample  collector's  name, 
mailing  address,  and  telephone  number. 

(2)  'The  laboratory’s  namC  mailing 
address,  and  telephone  number; 

(J)  The  quantity  of  the  sample; 

(4)  llie  date  of  shipment;  and 

(5)  A  description  of  the  sample. 

(B)  Package  the  sample  so  that  it  does 
not  leak,  spill,  or  vaporize  from  its 
packaging. 

(3)  This  exemption  does  not  apply  if 
the  laboratory  determines  that  the  waste 
is  hazardous  but  the  laboratory  is  no 
longer  meeting  any  of  the  conditions 
stated  in  paragraph  (d)(1)  of  this  section. 

(FR  Doc.  81-27918  Filed  9-24-81;  8:45  am] 
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